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or as to formality, in what manner it should be assembled. Often 
it was small, but from its narrowest circle it expanded to its widest 
through every degree of dimensions. Nor can we be sure, as Mr. 
White says further, " that a council in connection with which a date 
was named, indicating limited duration, the temporary presence of 
many magnates, was concilium; advice, deliberation, or the counsel- 
ling body that was in continuous session, the thing made up of the 
king's consilarii, was consilium". So far as evidence is given it 
appears that a small council or a select number of lords might be 
summoned by writ (Cal. Close Rolls, 12 Edw. III., p. 517). More- 
over whenever trials were held, in order to secure the attendance of 
all participants, in the nature of things it was necessary to appoint a 
day. It is likely that the instance cited (Am. Hist. Rev., XIX. 741, 
note) of a council, i. e., concilium, three weeks after Michaelmas re- 
fers to a conciliar session such as was frequently held either in con- 
junction with or immediately after the fall session of the Exchequer. 
In this case as well as other cases that are mentioned in the same 
foot-note there is nothing either in the words or the context to indi- 
cate whether the council at the moment was great or small, nor could 
anyone say at what point a small council became great. This argu- 
ment it would be unnecessary to give so fully, were it not a common 
fallacy to define institutions too closely by their names, and to press 
names and phrases into a meaning beyond their contemporary sense. 
As Maitland has said, " There is for us a besetting sin of antedating 
modern ideas." 

James F. Baldwin. 



Kentucky Resolutions of 1798 

In 1821 Mr. Jefferson wrote to J. Cabell Breckinridge recounting 
his recollection of the genesis of the Kentucky Resolutions. In this 
letter, he gives the impression that a consultation had taken place 
between John Breckinridge, father of the person to whom the letter 
was written, Wilson Cary Nicholas, one of Jefferson's two most 
trusted lieutenants, and himself. He thought the determination to 
protest against the Alien and Sedition Laws proceeded somehow from 
that conclave. " Those gentlemen ", Jefferson wrote, " pressed me 
strongly to sketch resolutions for that purpose, your father under- 
taking to introduce them to that [the Kentucky] legislature, with a 
solemn assurance, which I strictly required, that it should not be 
known from what quarter they came. I drew and delivered them 
to him." Later on, in this same letter, Jefferson asserts that his 
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memory is not distinct as to the part played by the elder Breckin- 
ridge in this conference; but considering his age, and the twenty- 
three years that had elapsed since 1798, his recollection was far 
better than that of most old men and far better than his own as to 
some other events of his earlier career. Upon this letter and others 
contained in the Breckinridge Papers there was slowly built up a 
theory of the intimate connection of the Kentucky statesman with 
the genesis of the Resolutions of 1798. This view is set forth in 
great detail by Colonel Reuben T. Durrett, of Louisville, Kentucky, 
in The Southern Bivouac for March, April, and May, 1886. A year 
later Jefferson's great-granddaughter, Sarah Nicholas Randolph, 
who was also descended from W. C. Nicholas, printed an article in 
The Nation (May 5, 1887) examining the evidence brought forward 
by Colonel Durrett. Her argument centred around a letter from 
Jefferson to Nicholas, dated " Monticello, October 5, 1798 ". This 
letter is as follows, from the text printed in Paul Leicester Ford's 
edition of the Writings of Thomas Jefferson, which is taken from 
the Jefferson Manuscripts in the Library of Congress: 

To Wilson Cary Nicholas 

MoNTicELLO Oct 5. g8. 
Dr. Sir, — I entirely approve of the confidence you have reposed in 
mr Brackenridge, as he possesses mine entirely. I had imagined it 
better those resolutions should have originated with N. Carolina. But 
perhaps the late changes in their representation may indicate some doubt 
whether they could have passed. In that case it is better they should 
come from Kentucky. I understand you intend soon to go as far as mr 
Madison's. You know of course I have no secrets for him. I wish 
him therefore to be consulted as to these resolutions. The post boy 
waiting at the door obliges me to finish here with assurances of the 
esteem of Dr Sir your friend and servt. 

President Ethelbert D. Warfield of Lafayette College was then 
putting the finishing touches on his book, entitled The Kentucky 
Resolutions of 1798: an Historical Study (New York, 1887), which 
was published in the following autumn. He at once sat down and 
wrote a reply to Miss Randolph's article and this was published in 
The Nation for June 2, 1887. Warfield upheld the Breckinridge 
side of the debate, which he was then well able to do, as he had 
the Breckinridge Papers then in his possession. He declared it was 
almost impossible to credit Breckinridge's failure to see Jefferson 
in the weeks before the above letter was written, which evidently had 
thrown a good deal of doubt on the Jefferson-Nicholas-Breckin- 
ridge conference, as set forth in Jefferson's letter of 1821. 

The probabilities were entirely in favor of a conference having 
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been held, for Jefferson was in the habit of inviting his henchmen 
to pass week-ends or holidays inconspicuously at Monticello. He 
took a good deal of pains sometimes to obliterate all traces of these 
meetings and the fact that no evidence of such a conference is to be 
found in any contemporary writings does not prove anything what- 
ever, one way or tlie other. About nine months after the date of 
the above letter, for example, Jefferson invited Madison to come 
to his house for a conference with Nicholas. Mrs. Madison carried 
the letter containing this invitation from Monticello to Montpelier; 
but in the last sentence Jefferson cautioned Madison that his wife 
knew nothing as to the object of the meeting. In a similar way, 
Jefferson was sometimes very eager to have all epistolary evidences 
destroyed, or, at any rate, to have them concealed during his life- 
time. In other cases he was extremely careful to preserve copies 
of letters that he seemed to regard in the nature of vouchers for his 
good faith or political honesty. To accomplish this, he had two 
polygraphs constructed and also possessed at least one press for 
taking copies of his letters by the wet process. As to his other 
practice, the following letter to W. A. Burwell is to the point. In 
this he enclosed the draft of a paper and reminded his correspondent 
that he had promised to copy it himself, " and not to let it be seen 
by any one in the original: nor is the least idea to be permitted to 
escape as to the quarter from which it comes ". Other letters 
Jefferson did not sign, and in some cases he commanded his corre- 
spondent to " burn this letter ". In the case of the letter to Nicholas 
of October 5, which he evidently wished to have preserved, the copy 
in the Jefferson Manuscripts at Washington bears the endorse- 
ment : — " See his letter of Oct. 4. 98. to which this is an answer. 
Copy of a letter time not permitting a press copy this was immedi- 
ately written from recollection and is nearly verbal." It appears 
from this, therefore, that the only copy we have of this particular 
letter is not the original, not a polygraph duplicate, not even a press 
copy, but is merely Jefferson's recollection of what he had written. 
It might easily be argued, therefore, that this letter was no better 
evidence than that of 1821. 

In addition to these difficulties, Jefferson's papers have suffered 
vicissitudes. They have been moved about, have been divided into 
two groups, one relating to his public life, and the other to his private 
relations. This division was made by his descendants and does not 
always closely follow any line of demarcation. In addition, some 
of the public papers somehow got separated from the rest and are 
even now rather apart from the general collection in the Library of 
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Congress as described in the published calendar. Among these is 
a letter from Wilson Cary Nicholas to Jefferson, dated October 4, 
1798, which is plainly the letter referred to in the endorsement of 
Jefferson's letter of October 5. Nicholas writes that he has put 
into 

the hands of Mr. John Breckinridge a copy of the resolutions that you 
sent me, he says he is confident that the legislature of Kentucky (of 
which he is a member) will adopt them. ... he was very anxious to 
pay his respects to you but we both thought it best that he should not see 
you, as we believed if he did the resolutions would be attributed to you. 
I ventured to inform him that they came from you. 

There is no reason to doubt the authenticity of this letter. It 
appears clearly from it that Breckinridge did not go to Monticello on 
this visit to his old home near Charlottesville; that he had no part 
whatever in the inception of the protest against the Alien and Sedi- 
tion Laws and that their passage by a Kentucky assembly was rather 
a matter of accident than of design. Colonel Durrett seems to have 
shown without chance for debate that there was considerable revi- 
sion of the Resolutions after they left Jefferson's pen, and before 
their introduction into the Kentucky legislature ; but as to who made 
these changes and the reasons for their being made, that is an en- 
tirely different matter. 

Edward Channing. 



Slave Crime in Virginia 

To promote the suppression of crime, various colonies and states 
provided by law that the owners of slaves capitally sentenced should 
be compensated by the public at appraised valuations. This brought 
it about that, although slaves were generally tried by courts not of 
record, in many cases documents reciting the convictions were offi- 
cially filed. In Virginia the reimbursement was made through the 
state treasury. Accordingly it happens that in the great mass of 
archives recently made accessible in the Virginia State Library 
sundry packages contain some thirteen hundred vouchers, each re- 
cording the conviction of one or more slaves for a capital crime. 
So far as my knowledge goes, no comparable record has come to 
light in another commonwealth. 

The earliest voucher is dated 1774; but the six which fall in 
that decade are so few as to indicate that the file is imperfect.^ In 

1 [Among notes which the managing editor of this journal made in 1891 from 
the miscellaneous papers of the legislative session of 1774, then recently dis- 



